
M/55/ON /OURNAI

Constitutional lssues ln The Appeal Of
The Collinsville Church of Christ

Part 2: Religious Freedom lssues

By FIAVIt  R. YEAKLEY, f  R.

I  f  u woman resigned her membership in a
I congregation just two days before she was to be
disfel lowshipped on grounds of her admit ted and
unrepented fornicat ion, would the elders of that
congregat ion have the r ight to go ahead and explain
to the members of the congregat ion why they must
have no further associat ion with her? Previous com-
ments by various writers in Mission have generally
suggested a negative answer to this question. These
comments in Mission have general ly been cr i t ical  of
the act ions taken by the elders of the Col l insvi l le
Church of Christ  in the events that led up to the case
of Cuinn vs. the Collinsville Church of Christ. There
are, however,  some broader issues to consider.

l f  a member of some organizat ion other than a
local church resigned membership just before being
expel led on grounds of v iolat ing the organizat ion's
code of conduct,  would that organizat ion have the
r ight to go ahead and announce the expulsion to i ts
members and explain the grounds for the expulsion?
Lawyers evidently believe that their state bar
associations have such a right. lf a lawyer resigns
membership in a bar associat ion just before being
disbarred, the bar associat ion goes ahead and an-
nounces the disbarment and the grounds for the
disbarment in i ts state bar associat ion journal.  When
Richard Nixon resigned the Presidency, he also
resigned from the state bar association of California.
His resignation, however, did not end the matter.
The next issue of the state's bar association journal
publ ished his name along with others who were
disbarred and announced "obstruct ion of just ice"
as the grounds for the disbarment.  However,  whi le
claiming this r ight for themselves, some lawyers
would deny this r ight to churches. So, i t  seems,
would some who have commented in Mission on
the case of Cuinn vs. the Collinsville Church of

Christ.
Part 1 of this article in the last issue of Mission

presented the facts of this case. The remainder of
this art ic le presents the const i tut ional issues raised in
the appeal.

Separation of Church and State
It was unconstitutional for a state civil court to

assume jur isdict ion in such a case as this.  TheCon-
st i tut ion requires the separat ion of church and state
according to the Supreme Court 's rul ing in Zorach
vs. Clauson.l The Court, in Everson vs. Board of
Education,2 warned state governments that the First
Amendment erected a high and impregnable wal l
between church and state that must not be
breached in the sl ightest way.

The First  Amendment forbids government in-
volvement in ecclesiastical matters. The Suoreme
Court and other courts have uniformly taught that
state courts have no jurisdiction in ecclesiasticat mat-
ters.  From the beginning of i ts considerat ion of the
rel igion clauses, the Supreme Court has included
church discipl ine in the l ist  of  ecclesiast ical  matters
off  l imits to civ i l  courts.  This point is made especial ly
clear in Watson vs. Jones,3 Serbian Orthodox Diocese
vs. Milivojevich, a and Metropolitan Baptist Church
of Richmond, Inc. vs. Younger.s Yet in the Collins-
vi l le case, a state court  assumed jur isdict ion in an
ecclesiastic matter-specifically a matter of church
d isc ip l ine .

According to the Supreme Court 's rul ing in
Presbyterian Church vs. Hull Church,6 state civil
courts are precluded from interpret ing or determin-
ing church doctr ine. Yet in the Col l insvi l le case, the
judge al lowed the jury to consider attacks on four
specif ic doctr ines of the church and then to ounish
the church for these doctr ines. These four doctr ines
are ('l ) the congregation's strict view of sexual
moral i ty;  (2) i ts requirement that members withdraw
their  associat ion from Christ ians who sin and refuse
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to  repenu (3)  i ts  doctr ine concerning the act ive
counsel ing ro le of  i ts  e lders;  and (4)  i ts  teaching that
a member who res igns f rom the congregat ion,  as
Mar ian Cuinn d id,  must  s t i l l  be regarded by the
church as being a chi ld  of  Cod and must  not  be
classi f ied as a non-Chr is t ian.

The Fi f th  Circui t  Court  fo l lowed the Supreme
Court's lead. by holding, in Slmpson vs. Wells Lamont
Corporat ion,T that  words said in  church are not  ac-
t ionable in  c iv i l  cases.  In  th is  judgment ,  the cour t

Before the right to freely exercise religion
can be limited, the state must show a com-
pelling public interest. That interest must
be extremely significant.

said,  "No matter  how one may look at  th is  d ispute,
i t  had to do wi th the substance and content  of  the
very words ut tered wi th in the church i tse l f ,  go ing
r ight  to  the heart  of  the doctr ine and bel ie fs  and type
of  sermons that  are del ivered in  churches.  Now the
church is  a sanctuary,  i f  one ex is ts  anywhere,  im-
mune f rom the ru le or  sublect ion to the author i ty  of
the c iv i l  cour ts ,  e i ther  s tate or , federal ,  by v i r tue of
the Fi rs t  Amendment."B

ln fo l lowing the Supreme Court 's  d i rect ion to
ref ra in f rom decid ing eccles iast ica l  quest ions,  the
Circui t  Court  noted,  "The Fi rs t  Amendment
language that  'Congress shal l  make no law respect-
i ng  an  es tab l i shmen t  o f  r e l i g i on ,  o r  p roh ib i t i ng  t he
free exerc ise thereof .  .  . '  h is tor ica l ly  has stood for  the
str ic t  prohib i t ion of  governmental  in ter ference in
eccles iast ica l  mat ters.  Only on rare occasions where
there ex is ted a compel l ing governmental  in terest  in
the regulat ion of  publ ic  heal th,  safety,  and general
welfare have the courts ventured into this protected
area.  Such incurs ions have been caut iously  made so
as not  to  in ter fere wi th the doctr inal  bel ie fs  and in-
ternal  decis ions of  re l ig ious societ ies.  Thus,  the law
is c lear :  c iv i l  cour ts  are barred by the Fi rs t  Amend-
ment  f rom determin ing eccles iast ica l  quest ions."e
But  th is  is  exact ly  what  the Dist r ic t  Court  of  Tulsa
County,  Oklahoma, d id in  the case against  the
Co l l i nsv i l l e  Chu rch  o f  Ch r i s t .

As previous comments in  Miss ion i l lust rate,  there
are d i f ferences among members of  the Church of
Chr is t  regarding the doctr ine of  church d isc ip l ine
and how i t  should be appl ied.  But  i t  is  not  proper for
c iv i l  cour ts  to decide such issues.  The New Jersey
Supreme Court  has held that  the Fi rs t  Amendment
prohib i ts  s tate judic ia l  in t rus ion in to church
disc ip l inary af fa i rs .  A former deacon who had been
removed from his post was awarded damages by a
t r ia l  cour t  against  the pastor  and the other  deacons
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who had removed h im f rom of f ice.  ln  th is  case of
Chavis vs.  Rowe, lo the cour t  reversed the judgment
by hold ing that  jud ic ia l  inqui ry  in to the propr iety  of
removal  procedures of  that  church of f icer  would
have impermiss ib ly  in t ruded on mat ters of  church
doctr ine and that  was prohib i ted by the Fi rs t  Amend-
men t .

The Oklahoma Supreme Court ,  in  Oklahoma
District Council vs. New Hope Assembly of Cod
Church,11 stated that  "Recent  decis ions of  the
Uni ted States Suoreme Court  have lef t  no doubt  that
except  in  the most  l imi ted of  c i rcumstances i t  is  an
abr idgment  of  those fundamental  const i tu t ional
r ights for  the cour ts  of  c iv i l  jur isd ic t ion to adjudicate
any controversy involv ing re l ig ious doctr ines or
precepts. / /12 The Dist r ic t  o f  Columbia Circui t  Court ,
in  Al len vs.  Morton,13 went  so far  as to sav that  the
courts  should not  only  avoid actual  in ter ference
wi th re l ig ion but  a lso must  avoid the potent ia l  for
and the appearance of  such inter ference wi th
re l ig ion.  Civen th is  background,  i t  was c lear ly  un-
const i tu t ional  for  the judge to a l low the jury to con-
s ider  the at tacks on the re l ig ious doctr ines and prac-
t ices of  the Col l insv i l le  Church of  Chr is t .

A local  congregat ion is  obviously  a legal  ent i ty .  As

The religion clauses of the First Amend-
ment require the reversal of the decision in
Guinn ys. the Collinsville Church of
Christ. " That judgment violafes the con-
stitutionally mandated separation of
church and stafe.

such,  i t  can commit  a tor t .  Courts  have con-
st i tu t ional ly  assumed jur isd ic t ion in  some cases in-
volv ing churches.  In  the Col l insv i l le  case,  however,
the t r ia l  cour t  c lear ly  breached the wal l  o f  separat ion
between church and state by assuming jur isd ic t ion
in a case of  th is  nature,  by a l lowing at tacks on
rel ig ious doctr ines and pract ices to go to the jury,
and by imposing a state enforced punishment  on the
church for  i ts  re l ig ious bel ie fs  and pract ices.

The Free Exercise Clause
The Fi rs t  Amendment requi res that  "Congress

shal l  make no law respect ing an establ ishment  of
re l ig ion,  or  prohib i t ing the f ree exerc ise thereof .  .  . "
The  t r i a l  cou r t ' s  j udgmen t  aga ins t ' t he  Co l l i nsv i l l e
Church of  Chr is t  and i ts  e lders v io lates the f ree exer-
c ise c lause of  the Fi rs t  Amendment.

There have,  of  course,  been some l imi tat ions of
re l ig ious f reedom-but  only  when the state has
shown a compel l ing publ ic  in terest .  Jehovah's Wit -
nesses do not  bel ieve in  having b lood t ransfus ions.
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Several  rel ig ious groups object to using any orugs
or medical treatment. Courts, how-ever, have
fould 3 compel l ing publ ic interest in requir ing
medical t reatment for chi ldren of those who hold
such views. This l imitat ion of the parents, rel ig ious
freedom is judged necessary to save the lives oflheir
chi ldren. In a simi lar way, courts have ruled as con-
stitutional various state laws prohibiting the use of
poisonous snakes in rel ig ious services ofthe , ,snake
handl ing" cul ts.  The state has a compel l ing interest
in saving l ives and that iust i f ies this l imi iat ion of
these people's rel ig ious f ieedom. Such l imitat ions,
however, cannot be justified without a specific
showing of a compel l ing interest.

case serve not only to punish the Col l insvi l le Church
of Christ  and i ts elders for exercising their  rel ig ious
freedoms in the four areas contestedln this case, Dut
also constitute a warning to keep others from exer-
cis ing their  rel ig ious freedoms in the same ways. But
this constitutes prior restraint and it imposes a chill ing
effect on these religious practices and that is clearli
condemned by the Supreme Court in Cantwell v;.
Connect icut. lT

. Before the right to freely exercise religion can be
l imited, the state must show a compel l ing publ ic in-
terest. That interest must be extremely significant.
There is a judicial  prejudice against f inding i  , tut"  in_
terest to be suff ic ient ly compel l ing to overcome the
cor,stitutional right to freely exercise one,s religion.

The pre-eminent case in this matter is Wisconsin
vs. Yoder.18 The Amish rel igion prohibi ts formal
educat ion beyond the eight6 grade. A Wisconsin
law required formal educat ion through hieh school
or unt i l  the age of 18. The state claimed ihat i ts in-
terest in having educated citizens was enoush to out-
weigh the freedom of the Amish to praci ice their
rel ig ion in this matter.  The Court ,  however,  held that
the state had not shown how i ts admit tedlv strons in-
terest in compulsory educat ion was suff ic ie"nt lv
compel l ing to overcome the const i tut ional r ight of
the Amish to pract ice their  rel ig ion. The Court  con-
cluded that before rel igiously grounded conduct
could be control led by the state, [ revious courts had
l imited the condit ions to those where there was
some substantial threat to public safety, peace or or_
der.

Another case to consider on this issue is Sherbert

"To call the words which one minister
speaks to his congregation a sermon, im-
mune from regulation, and the words from
another minister an address, subject to
regulation, is merely an indirect way of
preferring one religion over another.,,

In  the Col l insv i l le  case,  however,  there was no
showing of  any compel l ing publ ic  in terest  that
would just i fy  l imi t ing the re l ig lous f reedom of  the
congregat ion and i ts  e lders to pract ice thei r  re l ig ion.
The Fi rs t  Amendment,  as in terpreted by the cour t  in
Abington School District vs. Schempp,io commands
that  government  mainta in s t r ic t  neutra l i tv ,  nei ther
a id ing nor  opposing any par t icu lar  re l ig ion or
re l ig ion in  general .  The judgment  in  the Col l insv i l le
case puts the state in  the business of  opposing a par-
t icu lar  set  of  re l ig ious bel ie fs  and pract ices.

The judgment  in  th is  case punished the Col l insv i l le
Church of  Chr is t  and i ts  e lders for  the sermon tne
elders preached in a Sunday morning worship
assembly when they expla ined to the congregat ion,
wi th many Bib l ica l  references,  why they must  have
no fur ther  associat ion wi th Mar ian Guinn.  That  ser-
mgl  was judged to be " invasion of  pr ivacy oy
publication of private facts." However, the Supieme
Court specifically stated in Fowler vs. Rhode lslandls
that  the content  of  sermons is  of f  l imi ts  for  s tate
courts .  In  a unanimous decis ion,  the Court  noted:
"Nor is  i t  in  the competence of  cour ts  under our
constitutional scheme to approve, disapprove,
c lass i fy ,  regulate,  or  in  any manner contro l  sermons
del ivered at  re l ig ious meet ings.  To cal l  the
words which one min is ter  speaks to h is
congregat ion a sermon,  immune f rom regulat ion.
and the words f rom another  min is terun 

"uddr"r r ,

subject to regulation, is merely an indirect wav of
preferr ing one re l ig ion over  another . ' , r6

The puni t ive damages awarded in the Col l insv i l le

The Supreme Court and other courts have
uniformly taught fhaf state courts have no
jurisdiction in ecclesiasfical matters
yet in the Collinsville case, the judge
allowed the jury to consider attacks 6n
four specific doctrines of the church and
then to punish the church for these doc-
trines.

vs. Verner.le A woman was fired because she refused
to work on Saturday in violat ion of her fai th as a
Seventh Day Adventist. She was then denieo state
unemployment compensat ion because of her refusal
to accept any job that required working on Saturday.
The state argued that i t  had a signi f ic int  interest in
protect ing the unemployment compensat ion
program from claims that might be offered from a
wide var iety of rel ig ious object ions. But the Supreme
Court found that the state's interest was not strong
enough to overcome the right of a Seventh Day Ad-
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ventist to refuse to work on Saturday. The Court
noted: " l t  is basic that no showing merely of a
rat ional relat ionship to some colorable state interest
would suff ice: in this highly sensit ive const i tut ional
area/ 'only the gravest abuses, endangering
paramount interests give occasion for permissible
l imitat ion." 'zo The Court ,  thus, based i ts rul ing on
the earlier case of Thomas vs. Collins..

In several state criminal courts of last resort, the
state interest in prohibi t ing the use of dangerous
hal lucinogenic drugs has been found to be insuf-
ficient to outweigh the constitutional right of mem-
bers of the Nat ive American Church to freely exer-
cise their  rel ig ion by the use of peyote. This was the
ruling in Whitehorn vs. State,22 People vs. Woody,23
and State vs. Whittingham.24 Furthermore, the
Oklahoma Supreme Court has ruled that before
rel igious freedom can be l imited, a clear publ ic in-
terest must be presently threatened in a grave
wav.2s
- ln the Col l insvi l le case, however,  there is no com-
pelling state interest to overcome the constitutional
r ight of  the Col l insvi l le Church of Christ  and i ts
elders to freely pract ice their  rel ig ion. There exists in
this case no grave abuse or endangering of
paramount interest.  No substant ial  threat to publ ic
safety,  peace, or order is present.  Marian Guinn's
case is based on recently developed common law
torts concerning invasion of pr ivacy and intent ional
inf l ict ion of emotional distress. These do not equal
the level of state interest in compulsory education,
protect ing the unemployment compensat ion
program, or prohibi t ing the use of dangerous
drugs-al l  of  which were ruled insuff ic ient to out-
weigh rel igious freedom. The absence of any com-
pelling state interest prohibits the state from lawfully
lnfr inging on the const i tut ional r ights of the Col l ins-
vi l le Church of Christ  and i ts elders to freely exercise
their  rel ig ion 

,
The Establishment Clause

As construed by the Supreme Court,  governmen-
tal  act ion which has the effect of  inhibi t ing rel igion
violates the establ ishment clause just as much as
governmental  act ion advancing rel igion.26 ln Lemon
vs. Kurtzman,2T the Supreme Court announced three
tests to be applied to governmental conduct to
determine i f  i t  v iolates the establ ishment clause.
"First, the statute must have a secular legislative
purpose; second, i ts pr inciple or pr imary effect must
be one that nei ther advances nor inhibi ts rel ig ion'  .  .
finally, the statute must not foster an excessive
government entanglement with rel ig iop."za
Although this decision specif ical ly mentions statutes,
any governmental action could be substituted for
statute/ since the establishment clause proscribes

20

any governmental interference.
When the three tests from Lemon vs. Kurtzman are

appl ied to the Col l insvi l le case, the judgment of the
tr ial  court  fai ls the last two of the tests.  The pr inciple
effect of the judgment is to inhibit a particular ex-
pression of rel ig ious freedom. The judgment,  in ef-
fect, determines that the doctrines and practices
contested in this case are unlawful  and deserving of
punishment by state process. The very purpose of
punit ive damages is inhibi tory.  Furthermore, the
judgment of the tr ia l  court  fai ls the third test in that i t
fosters an excessive governmental entanglement
with rel ig ion. By exercising jur isdict ion to enter a
judgment on the meri ts,  the distr ict  court  has placed
the state court system in the business of evaluating
methods of internal church discipl ine and their
manner of appl icat ion. Such evaluat ions, per se,
constitute an excessive governmental entanglement
with rel ig ion. ln Widmar vs. Vincent,  the Supreme
Court specif ical ly condemned court  inquiry into the
signif icance of rel ig ious pract ices by saying, "Such
inquiry would tend inevi tably to entangle the State
with rel ig ion in a manner forbidden by our cases."2e

The fact that the inhibi t ion of rel ig ion and the ex-
cessive governmental  entanglement with rel ig ion
arise, in this case, from the state's effort to perform a
nominal ly secular task-the adjudicat ion of purpor-
ted civ i l  lawsuit-does not cure the const i tut ional
violat ion. In several  cases involving state aid to
church-related schools,  the Supreme Court has ex-
plained that even though an apparent ly secular pur-
pose was involved, the mere potential for state en-
tanglement in rel ig ion renders the governmental  ac-
t ion u nconst i tut ional.  30

ln Roemer vs. Maryland Public Works Board,31 the
Supreme Court indicated a judicial  bias in favor of
the establ ishment clause and concurrent prejudice
against any governmental  interference with rel ig ion.
The Court proscribed state action which even ap-
pears to involve the state with religion. "The state's
effort to perform a secular task, and at the same time
aiding in the performance of a rel ig ious one, may
not lead i t  into such an int imate relat ionship with
rel igious authori ty that i t  appears ei ther to be spon-
soring or to be excessively interfering with that
authori ty."

In the Col l insvi l le case, however,  the impact of
inhibi t ion on rel igion is clear.  l t  is certainly greater
than the possibi l i ty that publ ic school teachers per-
forming secular tasks at a church school might al low
rel igion to seep into their  work or that tests ad-
ministered by a church school might inculcate
religion in the students tested-as in the cases cited.
The entanglement in this case is unavoidable. Even
in the arguably secular task of adjudicat ing a civ i l  ac-
tion on the merits, the state is giving the appearance



of excessively interfering with religion and the
Supreme Court has ruled that unconst i tut ional.

The rel igion clauses of the First  Amendment
require the reversal of the decision in Cuinn ys. the
Collinsville Church of Christ. That judgment violates
the const i tut ional ly mandated separat ion of church
and state. lt violates the free exeicise clause. lt also
violates the establ ishment claues.

Religious freedoms, however, are not the onlv
const i tut ional issues in this case. Part  3 wi l l  conclude
this ser ies with an explanat ion of the other issues
raised in the appeal by the Col l insvi l le Church of
Christ  and a general  discussion of the impl icat ions of
the tr ia l  court 's decision in this case.

NOTES

The arguments presented here are essentially those found in the appeal,
No. 62,1 54, in the Supreme Court of the State of Oklahoma, the Church of
Christ of Collinsville, Oklahoma, a non-profit corporation; Allen Cash, Ted
Moody, and Ron Whitten, Appellants, vs. Marian Guinn, Appellee, and ap-

peal from the District Court of Tulsa County, Oklahoma, Honorable Tony
Craham, Judge, with the Collinsville Church of Christ and its elderi
represented by Deryl L. Cotcher, Roy C. Breedlove, and Craydon Dean
Luthey,  Jr .
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The Task of Mission
"Translat ion"  is  an appropr iate image to use in  descr ib ing the miss ion of  the church.  The

church has no new message to proc la im.  Her message is  as o ld as the church i tse l f .  But  th is  o ld
messa.ge must be translated if i t is to be understood and related effectively to modern man. The
church is committed to ihe fact that the old message is, in fact, relevant in ine roaei" ;.; i6 ;;d
in every culture of the modern world. But that relevance ,u, b" hidden unJ oUr.ui"J ,"f 

"*l ir"church t ranslates i t  in  a f resh and t ransparent  way.  Translat ing the d iv ine message into the h; ; ; ;
s i tuat ion is  what  proc lamat ion is  a l l  about .  This  is  the church- 's  miss ion in  ever iage and in euery
cu l t u re .

Miss ion wi l l  take as i ts  guid ing l ight  the message of  Chr is t  to  the wor ld.
Miss ion wi l l  s t r ive to be conscious of  the changing wor ld about  i t .
Miss ion wi l l  seek to confront  a l l  the chal lenges of  l i fe  wi th the b ib l ica l  fa i th .
Miss ion wi l l  be concerned wi th the tota l  l i fe  of  the church.
Miss ion wi l l  be dedicated to the renewal  and expansion of  the church so that  she mav more

near ly  at ta in her  ident i ty  as set  for th in  the Scr iptures.
The l i fe  of  the church is  i ts  miss ion.  l t  is  the l i fe  of  the indiv idualChr is t ian in  h is  or  her  dav- to-

day act iv i ty  and the l i fe  of  the corporate church.  l t  is  the l i fe  of  proc lamat ion-sendine for th or
taking to the world the good news of laith. Mission, therefore, wil l strive to be biblical, f6rthrieht,
and evangel is t ic-ever  s t r iv ing to d iscover  and apply the t ruth of  cod 's  word.

The under ly ing in tent ion of  Miss ion may thus be stated "There is  a Chr is t ian fa i th ,  out  of  th is
fa i th  comes a miss ion,  and in th is  miss ion the fa i th  is  confronted wi th a wor ld."  l ts  conceot  of  the
church wi , l l  be that ,of  a fe l lowship-shar ing of  common fa i th ,  shar ing a common hope,  shar ing a
common love,  and shar ing a common miss ion.

Mission, lu ly,  1967
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